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ENFORCEMENT OF OBLIGATION AGAINST 
WIFE VOID UNDER LAW OF DOMICILE, 
BUT VALID AT PLACE OF CONTRACT. 











In Union Trust Co. v. Grossman, 38 Sup. 
Ct. 147%, the facts show that a wife with 
a domicile in Texas, while temporarily in 
Illinois, executed a continuing guaranty up- 
on notes by her husband and another as 
makers. The payee knew the circumstances 
and especially that the wife’s domicile was 
in Texas. The contract was valid under 
Illinois law, so far at least as to wives there 
domiciled, but invalid if made in ‘Texas 
as to wives domiciled in that state. Suit 
was brought in a federal court in ‘Texas 


and the Supreme Court affirmed ruling by. 


Circuit Court of Appeals of Fifth Circuit 


reversing district court, thus declaring, 
that the separate property of the wife could 
not be made subject to this Illinois contract 
when sued upon in a federal court sitting in 


‘Texas. 


The ruling by the Supreme Court puts 
to one side the question of what should 
have been held had the suit have been 
brought in Illinois, saying: “If this suit 
were brought in Illinois it would present 
broader issues. On the one side would be 
decisions that locus regit actum, and the 
consideration that when a woman goes 
through the form of contracting in an in- 
dependent state, theoretically that state has 
the power to hold her to performance, 
whatever may be the law of her domicile. 
It might be urged that the contract should 
be given elsewhere the effect that the law 
of the place of making might have in- 
sured by physical force. * * * On the 
other hand it is obvious that practically at 
least no state would take any steps, if it 
could, before a breach of an undertaking 
like this. 
one of uncertain duration, the plaintiff had 


The contract being a continuing 
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ivotice that in case of a breach it might have 
to resort to the defendant’s domicile for a 
remedy, as it did in fact.” 


The court also observed that: “In such 
a case very possibly an Illinois court might 
‘decide that a woman could not lay hold of 
a temporary absence from her domicile to 
create remedies against her in that domicile 
that the law there did not allow her to 
create, and therefore that the contract was 
This has been held concerning a 
contract made with a more definite view 
to the disregard of the laws of a neighbor- 
ing state.”” See 15 L. R. A. 834, 32 Am. 
St. Rep. 446. 


void. 


The view is then expressed that at least 
the courts of the domicile would not enforce 
a contract its laws forbade, made by a wife 
“simply by stepping across a state line lony 
enough to contract.” 


But all of this appears to predicate re- 
fusal to enforce the contract upon an ex- 
ceedingly narrow ground. If such a con- 
tract could have any validity on enforce- 
ability anywhere, it ought to have it every- 
where. There was the question of. capacity 
by the wife to make such a contract at 
all, because of the law of her domicile. If 
this law follows her wherever she may be, 
the effect upon the principle of contracts 
valid where made being valid everywhere 
should be stated. If it constitutes an ex- 
ception to that principle, the exception 
should operate, whether the wife be tem- 
porarily away from her domicile or for an 
extended period, no change of domicile be- 
ing intended. 


Furthermore, suppose that suit had been 
brought on this contract in Illinois and 
judgment on the contract had been render- 
ed against the wife. That judgment would 
bind all property there of which she was 
possessed. If that judgment were after- 
wards sued on in ‘T'exas, would not the faith 
and credit clause of the constitution over- 
ride the public policy of Texas and subject 
all of her property to its payment? If it 
would, then there would seem only a limited 
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application of the principle that the courts 
of a state will not enforce contracts else- 
where made, when opposed to its public 
policy. 


Suppose, again, if he contended, that, so 
far as real estate is concerned, the principle 
of enforceability of contracts is qualified by 
the rule /ex rei sitae, then still there would 
remain the question of such judgment 
being valid as to other interests- not in 
Would the faith and credit 
the judgment obtained else- 
the jurisdiction 


real estate. 
clause give 
where any standing in 
whose public policy has become affected ad- 
versely? In Converse v. Hamilton, 32 Sup. 
Ct. 415, 74 Cent. L. J. 379, we ascertained 
the force of the faith and credit clause in 
making a statutory policy in one state effec- 
tive in another which recognized an oppos- 
ing policy. We hardly think this ruling in- 
consistent with that which respects a gen- 
eral rule, that law of the place of contract 
governs everywhere, if the Converse case 
is to govern. 


The Supreme Court says: “It is one thing 
for a court to decline to be an instrument 
for depriving citizens belonging to the 
jurisdiction of their property in ways not 
intended by the law that governs them, an- 
other to deny its offices to enforce obliga- 
tions good by the /ex domicilii and the lex 
loci contractus against that thé 
local laws have no duty to protect.” But 
if the duty to protect arises out of faith 
and credit under a law which is the su- 
preme law of the land, why place import- 
ance on the duty of local courts as regards 


women 


depriving citizens of their rights? If in 
consequence of the free right of locomotion 
between states, jurisdiction can be obtain- 
ed over a citizen away from his domicile, 
he exposes ultimately his property to loss, 
is there not a burden on this free right? 


Our system of government and the limi- 
tations in our federal constitution are ever 
presenting interesting questions. How far 
local policy becomes affected by free in- 
tercourse between states is an ever-growing 





inquiry. No better proof of this may be 
instanced than what may be said to be the 
gingerly way in which questions involving 
“broader. issues” are referred to in the in- 
stant case. One cannot avoid thinking that 
the law regarding such a question as was 
invelved in the instant case should have 
been alluded to with a freer hand. It looks 
like the higher our courts are the more 
necessity is there for them to tread as if 
they were walking on eggs. In escaping the 
dangers of Charybdis they fall into those of 
Scylla. In the earlier days of our great 
tribunals the judges expressed their views 
more boldly and for that reason there is 
more of obiter dictum found in their opin- 
And we believe the same is to be said 
of English opinion, both now and formerly. 


ions. 





NOTES OF IMPORTANT DECISIONS. 


WAR—EXISTENCE OF AFFECTING LIA- 
BILITY UNDER HOURS OF SERVICE ACT. 
—The Hours of Service Act was enacted in 
1907. It forbids the placing on duty of any 
employe of an interstate carrier remaining on 
duty more than sixteen consecutive hours and 
placing on duty any employe who has been 
continuously on duty for sixteen hours shall 
not be permitted until he has had at least 
ten consecutive hours off duty. Rests during 
the continuous service have been held not to 
break continuity of service, where the rest is 
so short as not to tend to real recuperation. 
See 220 U. S. 37, 31 Sup. Ct. 362. 


In Penna. R. Co. v. U. &., 246 Fed. 881, in 
Third Circuit Court of Appeals, there were 
periods of interruption of continuous service in 
the running of a freight train regarded as 
really restful—substantial intermission, where 
men got rest and relief from mental and phys- 
ical strain and yet were paid as for continuous 
service. Men so serving were called on again 
after a rest of from six to seven hours. A 
carrier was convicted for not allowing ten 
hours intermission and the judgment was re- 
versed by the Circuit Court of Appeals. 


The appeals court said: “We take this op- 
portunity to say, in these war times, that while 
it is then, and indeed at all times, the duty of 
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courts to see to it that laws are neither violated 


nor relaxed, it is also their like part to see to 
it that in war times the courts of a country, in 
their ‘administration of law, recognize the new 


- and unsual conditions which confront them. 


For, if the administration of the law was so 
rigid and inflexible as to be self-incapable of 
adjusting itself to the new conditions governing 
that to which it relates, then much wrongly 
charged against the law would be justified. 
It is now quite apparent that a large number 
of cases will arise under war conditions which 
never arose under peace conditions, and which 
were not and could not have been in view 
when statutes affecting transportation were 
passed. These questions, dormant in times of 


- peace, become vitally acute under stress of 


war conditions and no court can close its eyes 
to these new conditions.” 


We do not greatly admire this kind of rea- 
soning. If war conditions might be invoked to 
justify infractions and the courts allow them 
to excuse violations of law, we vest in ex- 
pounders of law an administrative or executive 
function. -We have an executive department 
and give it discretion. To behold, however, 
our judicial department running wild could 
not greatly help in prosecution of the war. In 
such a time our courts could be better employ- 
ed in sticking more severely than ever to ap- 
pointed duty. If the times breed confusion, 
or have a tendency this way, then we must 
have our courts to look to with more confidence 
than ever. 





TRIAL—SEPARATION OF MIXED JURIES. 
—The Supreme Court of Washington holds that 
under the law of mixed juries composed of men 
and women the judicial attitude toward separa- 
tion of juries while considering a cause should 
be more liberal than when they were taken 
from one sex only. State v. Harris, 169 Pac. 
971. 


This case showed that a jury was composed 
of eleven men and one woman in a trial last- 
ing three days. During intermissions the men 
went to the regular jury room and the woman 
to an adjoining room and the door between the 
two rooms was kept closed. Both rooms were 
guarded against communication from the out- 
side. It would seem the entire jury was kept 
together in final deliberation, as objection was 
confined to the separation during intermissions. 


In speaking of the rule allowing separation 
from necessity, the court said: 





“It is our opinion that the separation here 
complained of can be justified on this ground. 
The statute making women eligible to jury 
service of itself necessitated and was of itself 
a change in the existing system relating to 
the separation of juries. In trials protracted 
over considerable periods of time the rules of 
society, propriety and common decency require 
that mixed juries be allowed to separate ac- 
cording to sexes at stated intervals during its 
progress. It may be questroned moreover, 
whether the courts have not placed a too nar- 
row construction on the word “separate” as 
used in these statutes. The object and purpose 
of keeping them sequestered is and has al- 
ways been, to keep them from being influenced 
with reference to the matters given them in 
charge by ulterior practices. This purpose is 
as well accomplished when the jury are kept 
singly under the charge of sworn officers of 
the court as it is when they are kept under like 


_ Officers in a body.” 


This is patently true. At all times a jury is 
to be guarded from outside influence, but it is 
only when they are deliberating that freedom 
for interchange of views must be afforded. 
Were the law to require each one to go to a 
room by himself to prepare himself for 
thorough deliberation, this would not be a 
bad idea. If anything does tend to upset calm 
deliberation it might be thought that insistence 
by an impatient juror does. At all events it 
does not seem a separation of two or more men 
or women, when they are not allowed to de- 
liberate if they remain together. If it is, then 
the time a juror sleeps during a recess ought 
to be deemed a separation. And yet they have 
been known to do more than nod, when evi- 
dence is being submitted or when the judge is 
charging them or when eloquence of counsel 
encounters a snore. 


The question of mixed juries modifying the 
old rule may come up when separation takes 
place at a time when it is the duty of a jury 
to keep together. for deliberative purposes, and 
not when they are enjoined not to deliberate. 





CORPORATION—UNCONSCIONABLE CON- 
TRACT NOT BINDING, THOUGH FREELY 
MADE.—In Bassick v. Aetna Explosives Co., 
246 Fed. 974, decided by District Court, South- 
ern District of New York, it was held that 
where a commission to a broker. was so ex- 
tortionate on its face as to amount to a gift, 
it cannot be upheld though ratified by the di- 
rectors of the promissor corporation. 
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In this case it appears that there was an 
agreement by a broker to sell an article in an 
advancing market for a certain price with his 
commission to be all over and above the price 
stated. The broker refused to tell the presi- 
dent what prices were being offered and the 
president’s act in making the contract was 
ratified by the board of directors. This ‘‘over- 
age” commission, as it was called, amounted 
to about 31 per cent. in a sale amounting to 
$5,800,000, or, in round numbers, $1,800,000. 

The court after speaking of the broker re- 
fusing to tell the president what price the 
broker had been informed by private cable the 
war munitions, the subject of contract, were 
to sell for, because, as the broker claimed, the 
contract price had been agreed on and the ex- 
cess over to belong to the broker and of this 
being an extraordinary contract, then goes on 


_ to say: 


“But I go further. In my opinion if it were 
to be found that the board of directors knew 
all the facts they had no power to authorize 
an agreement so disproportionate as to be 
unconscionable. * * * The courts are hold- 
ing those dealing with corporations to a con- 
stantly increasing responsibility and charging 
them more frequently with notice, where the 
subject matter is outside of the ordinary agree- 
ments which are necessarily made in the daily 
conduct of business. Such judicial trend, even 
in the case of trading corporations, is in re- 
sponse to the need of safeguarding the rights 
and property of stockholders, often large in 
number, with small individual holdings, who 
must rely, not on the fidelity of officers and di- 
rectors, but also on the rigid application of sen- 
sible rules of law developed to meet modern 
business conditions. * * * It is in the ultimate 
interest of business and the projection and 
prosecution of the large enterprises that the in- 
vesting public must feel confident that a just 
appeal to the courts will not permit their prop- 
erty to be disposed of under circumstances 
which amount to a gift, and those dealing with 
corporations cannot rely, in such event upon the 
proposition that a board of directors has power, 
in law, to authorize a gift. Doubtless a natural 
person, in the absence of fraud or duress, can 
give away his property; not so with the di- 
rectors of a corporation as to corporate prop- 
erty.” 

We doubt very greatly whether the distine. 
tion invoked obtains or if it does, that the 
necessary ingredients to its application would 
often be present. If, however, there is any 
market where the wind is not tempered to the 
shorn lamb, Wall street might be accused, 
whether that lamb be corporate or individual. 





THE DANGERS OF CROSS-EXAM- 
INATION. 


Judge C. A. Steeves, of New Brunswick, - 


Canada, has some good advice to lawyers 
in a recent issue of the Candian Law Times 
on The Art of Cross-Examination. What 
the learned judge has to ‘say about the 
dangers of cross-examination is well worth 


passing on. He said: 


“An experience extending over a good 
many years has led me to believe that many 


attorneys who are excellent in the drawing . 


of pleadings, and who are fairly capable 
in the conduct of the examination in chief, 
are flat failures when it comes to cross- 


examination. 


“There are various reasons for this. - I 
have seen many lawyers cross-examine a 
witness, often at considerable length, when 
there was nothing in the examination in 
chief which. called for a cross-examination 
at all, and when the cross-examination 
brought out absolutely nothing for the ben- 
efit of the party on whose behalf it pur- 
ported to be made. These lawyers seem to 
suppose that their credit is concerned in 
getting up’some kind of a cross-examina- 
tion, and look upon a witness leaving the 
stand without it as an opportunity lost, and 
apparently feeling that their clients would 
attribute it to a lack of skill or knowledge 
on their part if the cross-examination did 
not take place. So they put question after 
question which does not in any way con- 
cern the issue and often does more harm 
than good. I once heard a very prominent 
counsel in this province cross-examine a 
witness at considerable length, and when 
the examination was over he came directly 
to me, as I was sitting at the lawyers’ table, 
and said, ‘I don’t think that examination 
helped us very much.’ I did not think so 
either and wondered why he conducted it. 


“Other lawyers will go over the direct 
examination, making the witness repeat 
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what he has already said, in many cases 
without a particle of variation. This prac- 
tice simply loads up the minutes, wearies 
the judge or jury, and has no bearing what- 
ever on the result. Still others think no 
matter what the circumstances are, the 
character or reputation of the witness must 
be attacked, one of the stock tactics of this 
class of practitioners being to assail the 
chastity of any witness who chances to be 
a woman. Not long ago in a case tried 
before me, a witness was asked regarding a 
circumstance which had occurred some fif- 
teen years before, and even then was not 
similar in any respect to the offense for 
which the defendant was then being tried. 
Others again will attempt to brow-beat or 
bully a witness, although I am glad to be 
able to say this practice is not common 
among lawyers of standing. All these 
methods seem to me futile and wrong. 


“The rule as to leading questions which 
obtains in direct examination does not 
apply to the cross-examination, and if a 
witness shows a disposition to hide or color 
the truth, it may be, often is, advisable to 
be forceful in the asking of questions, al- 
though in many instances even of that kind 
better results are obtained by quieter meth- 
ods. Anger rouses anger, and it often hap- 
pens that a witness who is disposed to be 
friendly to the party conducting the exam- 
ination is driven to a hostile attitude by the 
questions asked him, and the manner in 
which they are put, while a friendly tone 
will often succeed in obtaining a reply when 
a surly aspect and harsh manner has en- 
tirely failed. 


_“One of the first things to be considered 
is whether you will cross-examine at all, 
and in coming to a conclusion as ‘to this 
you will first consider whether there is any 
distinct object tobe gained by it. It is 
necessary to remember that there can be 
but three objects in cross-examination: To 
destroy or weaken the force of the evidence 
the witness has given against you, to bring 





out something he has not stated which will 
tell in your favor, or to discredit him by 
showing from his past history or his de- 
meanor on the witness stand that he is un- 
worthy of belief. 


“Another good rule is not to try to dis- 
prove by cross-examination what has not 
been proven in the examination in chief, 
thereby supplying a missing link in the 
chain of evidence. In a case which 
recently came to my notice, the charge 


was for selling articles unfit for hu- 
man food under Section 224 of the 
Criminal Code. Although it was at- 


tempted to be shown by the evidence of 
the complainant that articles unfit for 
human food had been sold by the defend- 
ant, there was no evidence whatever that 
the accused had knowledge of this when 
the goods were sold; yet the attorney for 
the defendant by.a lengthy cross-examina- 
tion of the complainant with reference to 
this comsiderably strengthened the case 
against his client. 


“Josh Billings in his quaint way said 
many things which contain sound philoso- 
phy. One of them is this: ‘When you have 
struck oil stop boring,’ and there is no safer 
rule than this: When you have made your 
point stop questioning. 


“To sum up what I have tried very 
briefly to say: Cross-examine only with an 
object; bring out the point and do not 
cover it. Do not bluster; do not try to dig 
from the enemy what you should leave 
alone; rely upon your own testimony. Do 
not dispute with the court after an adverse 
ruling ; it shows weakness. A good lawyer 
will be a gentleman and not a boaster of 
what he can do. He will prove what he can 
do by doing it. He will not quarrel with 
the court, but be so ready with proof and 
law as to convince the court of his claim. 
He wins who convinces. Many lawyers 
waste too much time in talking; rely too 
much on it, tire a court too often by it; 
go over the evidence until it is threadbare 
and loses force.” 
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BONUSES FOR CORPORATE 
OFFICIALS. 


Abnormal war profits have developed a 
new phase of litigation. Corporate officials, 
working under small salaries, have seen the 
earnings of their companies rise to 
prodigious levels. The increases have nat- 
urally awakened in the minds of these of- 
ficials desires for increased compensation. 
In some instances bonuses have been voted 
to them and because the amounts, on a 
percentage basis, or otherwise, have been 
great, suits have been instituted by minor- 
ity stockholders to restrain the payment of 
them, or to compel refunding, if the bonus- 
es have been actually paid. Hence, the 
law is now very much concerned with the 
question of bonuses. 

A fair syllabus of the whole matter is 
found in Clark’s Work on Corporations 
third edition: 


“A director of a corporation. om an of- 
ficer of a corporation who is also a director, 
in the absence of express provision or 
agreement, is not entitled to compensation 
for performing the ordinary duties of his 
office; but he can recover on an implied 
contract the value of extraordinary services, 
rendered at the request of the corporation. 
Where an officer is not a director or stock- 
holder, even in the absence of an express 
agreement, there is an implied obligation on 
the corporation to pay for the reasonable 
value of the services. Express provision 
is, however, usually made for the com- 
pensation of officers. An officer of a cor- 
poration cannot fix his own salary.””* 


“An officer who is also a director, is not 
qualified to vote at a meeting of a board on 
a resolution fixing his salary.”* 


The New York cases emphasize the point 
that an officer or director must _ not 
influence, by his vote or presence, the fixing 


(1) § 211, p. 666. 

(2) I2d., page 668; Cases in footnote, 94; Beers 
v. N. Y. Life Ins. Co., 66 Hun 75; Haas v. Uni- 
versal P. and R. Co., 75 Misc. 119; Bagley v. 
Carthage, W. & S. H. R. Co., 25 App. Div., 475; 
165, N. Y. 179; Bassett v. Fairchild, 132 Cal. 637, 
200 Fed. 266, 52 L. R. A. 611; Paine v. Kentucky 
Refining Co., 159 Ky. 270, 167 S. W. 3875; see 
note in American & English Annotated Cases, 
Vol. 1915D 389. 





of extra compensation to himself for serv- 
ices rendered. Thus, in the Beers case, it 
was said: 

“That while the tendency of late deci- 
sions is to allow a trustee or director to 
contract with his corporation, provided that 
while acting for his own interest he does 
not also act as trustee or director, yet the 
rule does not apply where one actually pre- 
sides over a body and superintends a bal- 
loting by the result of which he profits 
individually.” 

The California .case cited. which was de- 
cided in 1901, is strong on the point that 
extraordinary services outside the usual 
duties of an officer or director, rendered 
under circumstances not indicating gratuity, 
merit fair compensation, whether by ex- 
press or implied agreement. 


The Supreme Court of the United States, 
also, has affirmed a judgment for a general 
manager of a corporation who was its vice- 
president and one of its directors, for serv- 
ices rendered “outside his duties as vice- 
president and director,” and where “there 
was no express contract or authority for 
compensation,” only circumstances raising 
an implied promise to pay. In the absence 
of an express contract it was for the jury 
to say what the intention of the parties was 
and the fair rate of compensation.* 


In New Jersey it has been held that a 
statute reading in part, “no director shall 
be entitled to any emolument, unless the 
same shall have been allowed by the stock- 
holders at a general meeting,” does not bar 
recovery for services outside ordinary 
duties or for the whole board where all the 
members cannot act, as agent.* 


The allowance of compensation for ex- 
traordinary services in any instance must 
conform in all respects to good business.* 


It is plain then as a general proposition 
that an officer or director may have extra 


(3) Corinne Mill & Stock Co. v. Topence, 152 
U. S. 405. 

(4) Chandler v. Mon. Bank, 13 N. J. L. 255, 
30 N. E. 713, 52 L. R. A. 816; 10 Cyc. 901. 

(5) MeMullen v. Ritchie, 64 Fed. 253, 79 Fed. 
533. 
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compensation for services rendered outside 
his ordinary duties, where he does not pro- 
cure the contract to be made to himself and 
he may have it as agent of the whole board 
where all cannot act, provided always the 
rate is reasonable. 


Now, how far will a court of equity in- 
terfere with the matter of extra compensa- 
tion for an officer or director where the 
rate has been fixed by express agreement? 


It may be observed, passim, that a learn- 
ed federal judge, in a memorandum upon a 
preliminary hearing for an injunction in a 
recent case, said that “payment of such 
large bonuses to the officers of a corpora- 
tion, paying only moderate dividends to its 
stockholders, is prima facie evidence of 
misappropriation.””® 

It is difficult to see, however, how a mere 
comparison between a total of bonuses and 
a rate of dividends could mean anything. 
The proportion of bonuses to profits would 
certainly be significant. This, indeed. 
seems to be the. very point on which the 
law has not been definitely settled. Much 
depends, of course, upon the general powers 
of directors. 

On this point: 

“Under the law a majority of the stock- 
holders have the control of a corporation 
and the majority of the directors have 
power to determine the policy to be pursued 
and to manage and direct its affairs, and the 
minority must submit to their judgment so 
long as the majority act in good faith and 
within the limitation of the law.” 


There is, of course, a limit to the dis- 
cretion of officers and stockholders, con- 


. trolling a company in the matter of allow- 


ances for salaries or bonuses. What this 
limit is, no court has undertaken to say 
specifically. All that the law requires is 
that fraud shall not be practiced on the 
minority stockholders. Therefore, the ques- 
tion of good faith and good business must 


(6) Shera v. Carbon Steel Co., So. Dist. W. 
Va., 245 Fed. 589. 

(7) Feess v. Mechanics’ State Bk. et al., 84 
Kan. 828, 115 Pac. 563, L. R. A. 1915A 606; Bos- 
worth v. Allen, 168 N. Y. 157, 55 L. R. A. 750. 





depend upon the circumstances of each par- 
ticular case.* 

That a corporation itself, by its board of 
directors, could at any time raise the ques- 
tion of ultra vires in an action to compel 
payment for extra services must be conced- 
ed. The question is entirely different where 
a minority of stockholders are the only com- 
plainants. The latter is the phase of litigation 
which is now engaging the attention of the 
courts and the public. 

It is to be borne in mind that the law 
favors the acts of directors with. stroag 
presumption of regularity, honesty and 
fairness. A small minority of stockholders, 
questioning the acts of their directors, come 
into court generally with bad grace. 


“A very wide discretion is necessarily re- 
posed in the directors of a corporation. It 
is not the duty of the managers of such as- 
sociations to bring suit upon every sup- 
posed wrong or injury to the corporation.’” 

It is established beyond question that 
negligence of directors which produces no 
loss is not actionable. Stockholders in such 
cases cannot complain. In the instance of 
the payment of bonuses on a percentage 
basis it is difficult to see how complainants 
can do more than show that their benefits 
would have been more had the extras not 
been paid. This is far from showing a 
loss. The court cannot say, as a matter of 
law or of fact that the profits would have 
existed without the bonuses. They went 
pari possu.’® 


“12. Equity will not interfere with mere 
Matters of Corporate Management or Pol- 
icy. 

The true distinction is between acts in 
excess of the powers of the directors and in 
breach of their trust, and acts which are 
within their powers and merely involve an 
exercise of the discretion committed to 
them. The rule here is that, in the absence 


(8) Godley v. Crandall & Codley Co., 212 N. 
Y. 121, 105 N. E. 818; note on this case in L. R. 
A., Vol. 1915 D 632. 

(9) Wallace v. Lincoln Sav. Bank, 89 Tenn. 
630, 15 S. W. 448; and see 7 R. C. L. 308, for 
numerous other cases. . 

(10) See note on Liability of Directors to 
the Corporation, 55 L. R. A. 751. 
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of usurpation, of fraud or of gross negli- 
gence, courts of equity will not interfere at 
the suit of a dissatisfied minority merely to 
overrule and control the discretion of the 
directors on questions of corporate manage- 
ment, policy or business, but will allow the 
majority to rule, and will leave the dissatis- 
fied minority to redress their grievance 
through ordinary corporate methods.”" 


A wide distinction exists, of course, be- 
tween an action against directors for fraud 
and negligence and one merely to restrain 
the payment of unlawful bonuses. In the 
former, the directors would be personally 
liable and the damages, if any, would go to 
the treasury for the benefit of all concerned. 
In the latter, if the corporation alone is de- 
fendant, no recovery of money paid to of- 
ficers or directors can be had. Further 
payments may be enjoined, but that is all, 
unless the officers or directors are joined as 
separate defendants.** 


It is noteworthy that none of the cases 
cited holds or intimates that equity will in- 
terfere with the allowance of a salary or 
extra pay merely on the ground that it is 
on a commission basis or on account of the 
jarge results achieved. Both these ele- 
ments in themselves tend to show good faith 
and fair dealing. 


“There seems to be no question raised in 
the books but that an officer of a corpora- 
tion may be paid a percentage of the 
profits.** 


A few of the most flagrant cases of mis- 
management with which “courts of equity 
have interfered may now be examined 
with profit. 


(11) Corporations, 10 Cyc. 969; see also, 10 
Cye. 829; Smiley v. The New River Co., 72 W. 
Va. 221. 

(12) Streight v. Junk, 59 Fed. 323; Cooper 
v. Hill, 94 Fed. 590; see also, 10 Cyc. 966. The 
form of action to be brought if the officers and 
directors are to be held separately may be 
found in Bosworth vy. Allen, 168.N. Y. 157. Two 
notes on the “Inherent jurisdiction of equity, 
independent of statute, at the instance of stock- 
holders, to appoint a receiver or wind up a 
corporation because of mismanagement or 
fraud of its officers,” are to be found in 39 
L. R. A. (N. S.) 1032; L. R. A. 1915A 606. 

(13) Numerous cases in note, L, R. A. 1915D 
638. 





In Miner v. Belle Isle Ice Co.,’* it ap- 
peared that officers of a corporation, own- 
ers of a majority of its stock, were using it 
for their own benefit and the injury of 
the minority stockholders. The court, ad- 
mittirig the general rule that equity will not 
wind up the affairs of a corporation in the 
absence of statutory provision, said that: 





“When it turns out that the purposes for 
which the corporation was formed cannot 
be attained, it is the duty of the company to 
wind up its affairs; that the ultimate ob- 
ject of every ordinary trading corporation 
is the pecuniary gain of its stockholders; 
that it is for this purpose and no other the 
capital has been advanced; and if circum- 
stances have rendered it impossible to con- 
tinue to carry out the purpose for which it 
war formed, with profit to its stockholders, 
it is the duty of its managing agents to 
wind up its affairs. To continue the busi- 
ness of the company under such circum- 
stances would involve both an unauthorized 
exercise of corporate franchise and a breach 
of the charter contract.” 


In Faugeray v. Cord,® which was a case 
of fraud and mismanagement equally as 
bad as the Michigan case above mentioned, 
a receiver was appointed and an order made 
distributing as a dividend proceeds of sale 
of certain real estate, part only of the cor- 
porate assets. The corporation was not dis- 
solved. The management was not ousted. 
The court said in part: 


“In the case of a wilful breach of trust 
it (equity) not only compels the guilty 
trustees to restore the trust property, but 
removes it from the possession and control 
of the custodian who has proved untrust- 
worthy.” 


Under sub-head, “Proof of Mismanage- 
ment,” in Ruling Case Law,’ it is said: 


“What constitutes a proper performance 
of the duties of a director is a question of 
fact, to be determined in each case in view 
of all the circumstances, the character of 
the corporation, the condition of its busi- 
ness and the usual methods of managing 
like corporations.” 


(14) 93 Mich. 97, 17 L. R. A. 412. 
(15) 50 N. J. Eq. 185. 
16) 7R.C. L. 493. 
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But the law presumes that directors act 
in good faith and with ordinary care."? 


As the matter of Bonuses has become 
acute in the Federal Courts and under the 
laws of West Virginia, it will be well to 
look at the Federal authorities thus far 
established and the laws of that state in 
order to get a fair idea of what the finality 
will be. 


The Federal cases hold that while the 
management of a corporation will not be 
interfered with so long as it is fair and 
honest, excessive salaries or bonuses may 
be reached and ordered refunded in proper 
suits at the instance of minority stockhold- 
ers or enjoined in actions against the com- 
pany, as to future payments.'® 


The West Virginia Code of 1913, Chap- 
ter 55 “Of Corporations Generally,” makes 
no provision for fees of officers, nor is there 
elsewhere in the Code any such provision. 
Chapter 53, “Joint Stock Companies,” Sec- 
tion 2885, provides that boards of directors 
may appoint officers and agents and ex- 
ecutive committees and prescribe their com- 
pensation, “but there shall be no compen- 
sation for services rendered by the presi- 
dent or any director, as such, unless it is 
allowed or authorized by the stockholders.?® 

_It is well to observe that the presence of 
a director at a meeting of the board fix- 
ing extra compensation for his services 
avoids it in West Virginia as in New 
York.?° 


On the whole, it seems that in any state 
the prudent course would be to have the 
matter of a bonus fixed by resolution of the 


(17) 152 U. S. 405. 

(18) In re Knox Auto Co.,, 229 Fed. 241; 
Hansen v. Uniform Seamless Wire Co., 235 Fed. 
616; Wright v. Warren (a case from W. Va. to 
Cc. C. A.), 204 Fed. 231; Wight v. Huebleim, 227 
Fed. 667; Wight v. Huebleim, 238 Fed. 321; 
Robinson v. Carbon Steel Co. (C. C. A., N. Y.), 
228 Fed. 328. 

(19) Consult: Crumlish’s Admr. vy. Cent. Im. 
Co., 38 W. Va. 390; Ravenswood S. & G. R. R. 
Co. v. Woodyard, 46 W. Va. 558; Maxon’s Admr. 
v. Maxon Miller Co., 53 W. Va. 150; Clark v. 
Hendricks Co., 56 W. Va. 630. But see: Watts 
v. W. Va., So. R. R. Co., 48 W. Va. 262. 

(20) Ravenswood case (supra). 





bakit of directors and ratified by the dente: 
holders of the company. 


Because the subject is new and the cir- 
cumstances pushing it to the front, are 
confined to certain localities, decisions of 
courts of different states are necesarily few. 
An examination of such authorities will 
show the correctness of the conclusions 
above drawn, and will serve as a forecast 
to some extent of what the future of the 
law will be on this subject.* 


Wits Bruce Down. 
New York, N. Y. 


*Where a corporation is controlled by a ma- 
jority of stockholders who are charged with 
fraud in its management, the minority may 
resort to equity for relief. This proposition 
has been well established in several states: 
Alabama Red Cedar Co. v. Tennessee Valley 
Bank, 76 So. 980; Geddes v. Anaconda Copper 
Mining Co., 245 Fed. (Mon.) 225; Kreitner v. 
Burgmeyer, 174 App. Div. 48; 162 N. Y. S. 256; 
Godley v. Crandall & Codley Co., 212 N. Y. 121, 
105 N. E. 818; note on this case in L. R. A., Vol. 
1915D 632; Forbes v. Wilson, 243 Fed. (Ohio) 
264; Kickbush v. Ruggles, 90 So. (S. C.) 163; 
Moore v. Lewisburg & R. E. Ry. Co., 93 S. E. 
(W. Va.) 762; Shera v. Carbon Steel Co., 245 
Fed. (W. Va.) 589; West Side Irr. Co. v. U. &., 
246 Fed. (Wash.) 212. 

In some states it has been held that some 
transactions of directors with themselves are 
void and, of course, these are incapable of rati- 
fication by stockholders. Coleman vy. Second 
Ave. R. R. Co., 38 N. Y. 201; Munson v. Syracuse 
G. & C. R. R. Co., 103 N. Y. 58, 8 N. E. 365; 
Billings v. Shaw, 209 N. Y. 265; Pollitz v. Wa- 
bash R. R. Co., 207 N. Y¥. 113; (but see as to 
ratification by stockholders, Murray v. Smith, 
266 App. Div. 528); Wildberger v. Hartford Fire 
Ins. Co., 72 Miss. 338, 17 So. 282; Gardner v. 
Butler, 30 N. J. Eq. (3 Stew.) 702; (but see, 
contra, Stratton v. Allen, 16 N. J. Eq. (Ice 
Green) 229; Stewart v. Lehigh Valley R. R. 
Co., 38 N. J. Law (9 Vroom) 505; Shetter v. 
Southern Oregon Co., 19 Ore. 192, 24 Pac. 25. 

But the trend of authorities is that acts of 
directors or trustees for their own benefit are 
only voidable, each transaction standing by it- 
self and to be upheld or condemned according 
to its merits. In all jurisdictions, stockholders 
may ratify acts of directors which would have 
been binding if full lawful ogee had been 


qeniartee before their inception ubbard N. 
& W. Inv. Co. 14 Fed. 675; ae v. 


PR 47 Conn. 47: cheer Gas En 


. " i 172): 
U. S. 175, 26 L. E. 1034; _~ Jellico 
Mountain Coal Co. v. Lotspeich, 20 S. (Ky.) 
377; Warren v. Para Rubber Shoe Co., 186 Mass. 
97, 44 N. E. liz: Battelle v. Northwestern C. & 
C. Par. C., 37 Minn. i Corder v. Plattsmouth 
Canning Co., 86 Neb. 548, 54 Nor. 830; Bassett 
v. Monte Christo G. & S. Min. Co., 15 Nev. — 
54 a 830; Stewart v. Lehigh Valley R. R. 

J. Law (9 Vroom) 505; Trust Co. v. Weed. 
14 Phila. 422; Leavitt v. Oxford & Geneva Silver 
Mining Co., 3 Utah 265, 1 Pac. 356; Roy & Co. 
v. Scott Hartley & Co., 11 Wash. 399, 39 Pac. 
679; West Side Irr. Co. v. U. S. 246 Fed. (Wash.) 
212; Pratt v. Oshkosh Match Co., 89 Wis. 406; 
Budd vy. Walla Walla Printing & Pub. Co. 2 
Wash. T. 347, 7 Pac. 897. 
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CRIMINAL LAW—GOOD CHARACTER. 





GREER v. UNITED STATES. 





Argued and Submitted Jan. 18, 1918. Decided 
Jan. 28, 1918. 





38 Sup. Ct. 209. 


On a criminal trial, there is no presumption 
of defendant’s good character, since a presump- 
tion upon a matter of fact, when not merely a 


disguise for some other principle, is based on_ 


common experience, showing the fact to be so 
generally true that courts may notice the truth, 
and it is not common experience that the char- 
acter of most people indicted by a grand jury 
is good. 





Mr. Justice HOLMES delivered the opinion 
of the Court. 

The petitioner was tried for introducing 
whiskey from without the State into that part 
of Oklahoma that formerly was within the 
Indian Territory. He was convicted and 
sentenced to fine and imprisonment. Material 
error at the trial is alleged because the Court 
refused to instruct the jury that the defendant 
was presumed to be a person of good character, 
and that the supposed presumption should be 
considered as evidence in favor of the accused, 
with some further amplifications not necessary 
to be repeated. The ‘ourt did instruct the jury 
that the defendant was presumed to be innocent 
of the charge until his guilt was established 
beyond a reasonable doubt, and that the pre. 
sumption followed him throughout the trial 
until so overcome. The Circuit Court of Ap- 
peals sustained the Court below. 240 Fed. 
320, 153 C. C. A. 246. This judgment was in ac- 
cordance with a carefully reasoned earlier de- 
cision in the same circuit, Price v. United 
States, 218 Fed. 149, 132 C. C. A. 1, L. R. A. 
1915D, 1070, with an acute statement in Unit- 
ed States v. Smith (D. C.) 217 Fed. 839, and 
with numerous state cases and text books. 
But as other Circuit Courts of Appeal had tak- 
en a different view, Mullen v. United States, 
106 Fed. 892, 46 C. C. A. 22; Garst v. United 
States, 180 Fed. 339, 344, 345, 103 C. C. A. 46%, 
also taken by other cases and text books, it be- 
comes necessary for this court to settle the 
doubt. 

Obviously the character of the defendant was 
a matter of fact, which, if investigated, might 
turn out either way. It is not established as 
matter of law that all persons indicted are 
men of good character. It it were a fact regard- 
ed as necessarily material to the main issues 
it would be itself issuable, and the Government 





would be entitled to put in evidence whether 
the prisoner did so or not. As the Government 
cannot put in evidence except to answer evi- 
dence introduced by the defense the natural 
inference is that the prisoner is allowed to try 
to prove a good character for what it may be 
worth, but that the choice whether to raise that 
issue rests with him. The rule that if he pre- 
fers not to go into the matter the Government 
cannot argue from it would be meaningless if 
there were a presumption in his favor that 
could be attacked. For failure to put on wit- 
nesses, instead of suggesting unfavorable com- 
ment, would only show the astuteness of the 
prisoner’s counsel. The meaning must be that 
character is not an issue in the case unless 
the prisoner chooses to make it one; otherwise 
he would be foolish to open the door to con- 
tradiction by going into evidence when with- 
out it good character would be incontrovert- 
ably presumed. Addison v. People, 193 Ill. 405, 
419, 62 N. E. 235. 

Our reasoning is confirmed by the fact that 
the right to introduce evidence of good char- 
acter seems formerly to have been regarded as 
a favor to prisoners, McNally, Evidence, 320, 
which sufficiently implies that good character 
was not presumed. In reason it should not be. 
A presumption upon a matter of fact; when it 
is not merely a disguise for some other prin- 
ciple, means that common experience shows the 
fact to be so generally true that courts may 
notice the truth. Whatever the scope of the 
presumption that a man is innocent of the 
specific crime charged, it cannot be said that 
by common experience the character of most 
people indicted by a grand jury is good. 


It is argued that the Court was bound by 
the rules of evidence as they stood in 1789. 
That those rules would not be conclusive is 
sufficiently shown by Rosen v. United States 
(January 7, 1918) 38 Sup. Ct. 148. But it is 
safe to believe that the supposed presumption 
is of later date, of American origin, and comes 
from overlooking the distinction between this 
and the presumption of innocence and from 
other causes not necessary to detail. 

Judgment affirmed. 

Mr. Justice McKENNA dissents. 


Note.—Presumption of Good Character of De- 
fendant in a Criminal Case, as Evidence in His 
Favor—Not infrequently courts have declared 
that there is a presumption that the character 
of defendant in a criminal case is good. Bennett 
v. State, 86 Ga. 401, 12 L. R. A. 449, 12 S. E. 806, 
22 Am. St. Rep. 465; Mullen yv. U. S.,.106 Fed. 
892, 46 C. C. A. 22. 


In the Mullen case there was refused instruction 
telling the jury that: “The law presumes the 
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good miei: of ‘ies accused, and such pre- 
sumption is to be considered as evidence” in his 
favor. But the Circuit Court of Appeals consist- 
ing of Judges Lurton, Day and Severens, in an 
opinion ky Judge Day, said that where no testi- 
mony has been offered on the subject of character, 
the presumption of good character exists. In 
such case the defendant may “rest upon the pre- 
sumption raised by. the law.” “This presumption,” 
said Judge Day, “though less important, is as 
much his right in a criminal trial as the pre- 
sumption in favor of his innocence,’ 


Lawson on Presumptive Evidence, 2d Ed., 
p. 520, said “good character is presumed.” But 
§ 290, the principle is point- 
edly denied. With Prof. Whigmore is People v. 
Lingley, 207 N. Y. 396, 101 N. E. 170,4 L. R. A. 
(N. S.) 342, agrees in ruling that if there is no 
evidence on the subject of character at all, a 
defendant is not entitled to have an instruction 
that the law presumes it to be good. 

In Peo. v. Pekarz, 185 N. Y. 40, 78 N. E. 294, 
it was held proper to refuse such an instruction. 

Addison v. Peo., 193 Ill. 405, 62 N. E. 235, 
in approving refusal of such an instruction, said: 
“If the instruction were the law, a defendant 
need never prove good reputation, but could 
take the benefit of proof which perhaps he could 
not make.” 

In Knight v. State, 70 Ind. 375, the court said: 
“In a criminal cause the defendant’s character 
is not taken into consideration unless the defend- 
ant first introduces evidence in support of it. In 
that event the question of character has to be 
decided in the same manner as any other question 
in the case.” 

In McDuffee vy. State, 55 Fla. 125, 46 So. 721, it 
was said: “It would be wholly illogical to say 
that the defense may, by keeping silent, obtain the 
benefits that come from good character, and yet 
by that same silence prevent the prosecution in- 
quiring into it.” 

In Chambliss v. U. S., 218 Fed. 154, 132 C. C. A. 
112, Smith, Cir. J., referred to the Mullen case 
and to Coffin v. U. S., 156 U. S. 432, 15 Sup. Ct. 
394, 30 L. ed. 481, as sustaining the principle that 
a defendant was entitled to an instruction of 
presumption of good character, but Judges Hook 
and Amidon disagreed with him for reasons 
stated in Price v. U. S., 218 Fed. 149, 132 C. C. A. 
1,46 L. R. A. (N. S.) 1070. 

The Coffin case was severely criticised by 
4 Wigmore, § 2511, in a note which said that 
the court relied on Greenleaf, who said this “pre- 
sumption was evidence in favor of the accused.” 
This. apparently was confirmed in Allen v. U. S, 
164 U. S. 492, 17 Sup. Ct. 235, 41 L. ed. 528, but 
later in Agnew v. U. S., 165 U. S. 36, 17 Sup. Ct. 
235, 41 L. ed. 624, where was an instruction which 
embodied the phrase and it was refused. This 
ruling was sustained because when “legal pre- 
sumptions are treated as evidence,” they have “a 
tendency to mislead.” The later ruling was at- 
tributed to a notable lecture by Prof. Thayer at 
Yale University, in which the Coffin case was 
claimed to contain a fallacy. 

But the Coffin case had its influence in Bryant 
v. State, 116 Ala. 445, 23 So. 40; Peo. v. Winthrop, 
118 Cal. 85, 50 Pac. 390; Emery v. State, 101 Wis. 
627, 78 N. W. 145; Bartley v. State, 53 Neb. 
310, 73 Neb. 744. It was relied upon in the 
Mullen case. 





It seems to have been repudiated in State v. 
Soper, 148 Mo. 217, 49 S. W. 1007. And in Peo. 
v. Ostrander, 110 Mich. 60, 107 N. W. 1079, an 
instruction on presumption of innocence was held 
to embrace it. 


In the Price case it was said that: “Whenever 
the question has been directly presented for de- 
cision, it has been held, with a single exception 
(the Mullen case) that unless the defendant puts 
his character in issue by producing evidence him- 
self, it is wholly outside the case. On the one 
hand, there is no presumption in regard to his 
character being good or bad; and on the other 
hand, neither the court nor counsel can properly 
refer to defendant’s character as an.element to be 
considered by the jury.” This case contended that 
the Coffin case did not really pass upon the ques- 
tion and when it was retried there was omission 
by the judge of all reference to the proposition, 
and this action was in no way criticised by the 
Supreme Court. 162 U. S. 181, 16 Sup. Ct. 943, 
40 L. ed. 1109. See also Chamberlayne on Evi- 
dence, §§ 1173, 1175c, 1176c. 


It is perhaps not unnatural that in instructions 
courts have not always distinguished between 
presumption of innocence and presumption of 
good character, and whatever of doubt may have 
existed so far as federal courts are concerned, 
must be regarded as settled by the instant case. 


C. 








ITEMS OF PROFESSIONAL 
INTEREST. 





LAWYERS AS WARRIORS. 





In 86 Cent. Law Journal, page 100, appears an 
article by Mr. Fred H. Peterson, on “Lawyers as 
Soldiers.” It has aroused wide-spread interest, 
so that our desk is covered with interesting 
stories of lawyers who have given up their 
practice to lead the hosts of liberty against 
the tyrant of autocracy. Among the most in- 
teresting letters is one from Hon. D. A. Va)- 
entine, secretary of the State Bar Association 
of Kansas, inclosing a letter of Judge James 
W. Finley (ndw an officer at Camp Funston). 
Judge Finley was to have written a paper for 
the last meeting of the Association on-“Law- 
yers and Warriors,” but found it impossible to 
complete his task. The following personal let- 
ter to Mr. Valentine is published, with the 
latter’s permission, as a contribution to the 
general fund of information which we are col- 
lecting with respect to these lawyers who have 
received commissions as officers in the new 
national army. Judge Finley’s letter, date of 
January 29, 1918, is as follows: 
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Hon. D. A. Valentine, 
Secretary State Bar Association, 
Topeka, Kansas. 
Friend Del: 


About two weeks ago I wrote to Judge 
Slonecker that I would be unable to be present 
or to prepare a paper for the State Bar meet- 
ing, and suggested that he see you and if pos- 
sible substitute someone in my place on the 
program. In reply he informed me that it was 
too late to alter the program and urging me 
to prepare my paper and if unable tv be present 
to send the paper in to be read. I regret more 
than I can tell you that I am unable to do 
either. At the time I accepted the invitation 
to prepare a paper on “Lawyers and Warriors” 
I thought I would have abundant time to do so, 
as I had not been very hard worked for several 
weeks prior to that time. About the time I 
accepted your kind invitation I was relieved 
of my command of the 9th Company, 164th 
Depot Brigade and transferred to Company H, 
354th Infantry, and since then I have been 
deluged with work. 


As you may know the Depot Brigade is the 
organization that receives the raw recruits into 
the army where they are classified and later 
transferred to the regimental organizations. In 
the regiments the men receive the instruction 
necessary to make them fit for duty on the 
firing line. At the time, and for several weeks 
preceding the time, I was transferred from the 
Depot Brigade practically all the men in the 
Brigade had been delivered to the regiments, 
so that work in the Depot Brigade was light, 
and will be until the next draft begins to ar- 
rive, while in the regiments everyone is work- 
ing at the top bent of his capacity. 


You will better understand what I have to 
do if I outline a day’s work. The day begins 
at 6 o’clock in the morning. Reveille is held 
at 6:25, when all men and officers must be 
present. Breakfast follows and from 7:00 to 
7:45 sick reports and morning reports are pre- 
pared and the other details for the day. At 
7:45 the regiment is formed and marches to the 
drill ground, a distance of about three miles, 
or to the rifle range, a distane of six miles, 
where drill, maneuvers or target shooting are 
practiced. At 12:15 p. m., the regiment is re- 
turned to the barracks and companies dis- 
missed for dinner. At 1:30 p. m., the regiment 
is returned to the drill ground for instruction, 
usually in bayonet work and hand grenade and 
sometimes drill. At 5:15 p. m., the companies 
are dismissed for the day, except that three 
times per week classes are held in the evening 





for the instruction of the non-commissioned 
officers. At 6:30 p. m., all commissioned officers 
of the regiment are assembled for conference. 
After conference officers’ school is the order of 
the day until 10:00 o’clock. From 10:00 to 
6:00 a. m. one can go to bed if he feels the 
need of rest, or if his energies have not been 
sufficiently dissipated he may indulge himself 
in such pastime as his nature most craves, pro- 
viding always he does not transgress_ the 
bounds of divisional orders. A careful scru- 
tiny of these orders has, so far, disclosed 
nothing one can do except to go to bed. I 
have felt some apprehension and alarm at 
times lest they be made more rigorous, and our 
leisure entirely abolished. 


But perhaps there is method and wisdom in 
thus “Making the night joint laborer with the 
day,” for I have heard, and I only repeat it here 
knowing it will receive confidential and sym- 
pathetic treatment that when too much leisure 
is left to the disposal of men in the army an 
American game, known as poker, which you 
may remember having heard of, flourishes in 
all its pristine vigor. 


When the weather is too inclement for out- 
door work we follow a program of indoor in- 
struction, and this is quite as hard work for 
the officers ‘as is the outdoor work. It is no 
easy task for two or three men to lecture 8 
hours per day. As you can well understand it 
takes not a little cramming to get the neces- 
sary material for these lectures. 


But all this is quite aside from what I would 
say if I had been permitted to write of “Law- 
yers and Warriors.” I am sure I have held 
the legal profession in as high esteem as most 
men.- It has been my good fortune to know 
lawyers from about every angle one can view 
them, and I have never had any patience with 
those who have been busy of recent years cast- 
ing odium on the profession and discredit on 
the courts. My experience in the army has 
been abundant justification of my previous con- 
victions. I have been surprised, agreeably sur- 
prised, at the attitude of the bar towards this 
war. Perhaps as a class we have better un- 
derstood the principles involved that led the 
country into it, and the grave threat there was 
to free governments if Germany and her allies 
were successful in it, than have men of other 
professions or business. At any rate the legal 
profession, more than any other, has given over 
its members to the business of war. The med- 
ical profession ranks second. While I have no 
statistics at hand to verify my belief, I am 
nevertheless, of the opinion that at least 20 
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per cent of the officers who have been commis- 
sioned in the Officers’ Reserve and the Na- 
tional Army from the first and second Officers’ 
Training Camps are lawyers by profession. If 
the percentage were only half this it would be a 
most remarkable showing. In my own company 
there are at the present time eight commis- 
sioned officers and three of them are attorneys 
at law. In my battalion there are four cap- 
tains and three of them are members of the 
bar. Out of the lst Officers’ Training Camp I 
believe 40 per cent of the men who were made 
captains are lawyers. Most of these men are 
in the army at a financial sacrifice and all of 
‘them at the expense of their personal comfort. 
If there is any satisfaction in these figures to 
those who speak contemptously of the legal 
profession they are welcome to it. However 
great the benefits rendered by our profession 
may be to the country in the actual clash of 
arms a far greater service will be performed 
when the war ends. As in every other situa- 
tion of difficulty and trouble the skill and judg- 
ment of lawyers is requisitioned, so prepar- 
ing the contract and specifications for peace 
will be, in fine, very largely the work of law- 
yers. 


“When the captains and the kings depart” 
and peace is here again, the need of the lawyer 
will be more manifest than ever. To adjust 
the delicate machinery of business to the con- 
ditions that will follow the war will require 
the nicest judgment and the steadiest of hands. 
There are bound to be almost revolutionary 
changes in the social and business structure 
of every country in the world. It will, per- 
force, devolve upon the legal professions of 
these countries to pilot them safely through the 
intricate difficulties following the war. I hope 
they can do it so well that all “Warriors” 
must say 


“Othello’s occupation’s gone.” 

The legal profession has thus far risen nobly 
to the occasion. That it will rise to the oc- 
easion, whatever it may be, following the war, 
I make no question. Let the whole world 

“Charge us there upon interrogatories, 

And we will answer all things faithfully.” 

I have long ago transgressed on your pa- 
tience. Pardon me for it. If you will be so 
kind as to express to the Kansas State Bar As- 
sociation my regrets, and to the very many 
friends of mine who will be in attendance, my 
regards, I shall always be 


Gratefully yours, 
JAMES W. FINLEY, 





HUMOR OF THE LAW. 





Young Lady (to army surgeon)—I suppose 
you will marry after the war, Doctor? 

Doctor—No, my dear young lady. After the 
war I want peace.—Squib. 





Casey. It’s the iligant time Oi had lasht 
Saturday. Divil a thing can I remember 
afther 4 o’clock. 

O’Brien. Thin how d’ye know ye had a good 
toime? 

Casey. Shure, didn’t Oi hear th’ cop tellin’ 
the joodge about it on Monday mornin’?—Bos- 
ton Transcript. 





If this anecdote comes into mind while en- 
gaged in convincing the court that your auto- 
mobile wouldn’t for the world intentionally ig- 
nore any speed-limit sign that it could read, 
forget the anecdote. The suitable time to re-~ 
cite it is after the court has collected your 
fine and cigar. 


While a suit was tried a woman in the case 
persisted in commenting loudly on each an- 
swer given by a witness. The judge repeatedly 
directed her to keep quiet, but she went on 
audibly contradicting the witness. Finally the 
judge said: 

“Madam, the court demands that you remain 
quiet. Unless you do so, you will be held in 
contempt.” 

Giving the judge a savage look, the woman 
turned to her attorney and inquired: “Who is 
that old guy that’s buttin’ in all the time?”— 
St. Louis Star. 





Counsel for plaintiff was delivering the per- 
oration of an impassioned address. While 
thundering forth his eloquence he was leaning 
for support on the back of a chair in front of 
him. He was a gentleman of much weight, in 
more ways than one, while the chair was an 
ancient one, and gave way under the strain 
placed upon it, with the result that the bar- 
rister fell prone to the floor among the wreck. 
Quickly regaining his feet, he remarked: 


“That proves the strength of my argument.” 
This was met with a gentle ripple of merriment 
all round, which speedily merged into a roar 
of laughter when the opposing counsel replied: 

“My learned brother’s argument may be all 
that he claims for it, but it fell to the ground.” 
—Philadelphia Ledger. 
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1. Arbitration and Award—Estoppel.—Where 
on default in contract for delivery of wheat, 
both parties appeared before board of directors 
of exchange, and question of interest was fully 
argued, but interest was not allowed, held ac- 
ceptance by buyer of amount allowed estopped 
him from bringing suit for interest—Helm v. G@ 
H. Albers Commission Co., Mo., 199 S. W. 1008. 


9 


2. Army and Navy—Enlistment.—Circulation 
of pamphlet inpugning motives of President and 
Congress in entering into war, and seeking by 
unfounded assertions to incite antagonism to 
war, the natural tendency of which was to de- 
ter enlistments, violated Laws 1917, c, 463.— 
State v. Holm, Minn., 166 N. W. 181. 


3. Attachment — Return— Return upon an 
order of attachment describing land as northeast 
and northwest quarters of section 22 in town- 
ship 7, range 38, was not void for uncertainty.— 
Hodgen v. Roy, Kan., 169 Pac. 1143. 


4. Attormey and Client—Associate Counsel.—— 
The principle that associate counsel having no 
contractural relation with the client can have 
no claim to any part of the fund recovered has 
no application to a bill of interpleader to de- 
termine rights to fees left by the client -with the 
clerk of court, in which case the fund will be 
awarded according to the agreement for division 
between the attorneys.—Smith v. Waldrop, Ala., 
77 So. 331. 

5.——Contingent Fee.—A valid covenant in an 
attorney's contract, for contingent fees, based 
on a legal consideration, is enforceable, though 
& separate covenant for some consideration is 





void as against public policy—Allen v. Shep- 
herd, Okla., 169 Pac. 1115. 


6. Contingent Fee.—Where contract pro- 
vided no compensation to attorneys unless they 
should successfully resist action on county war- 
rants, held that, judgment in lower court hav- 
ing been adverse, attorneys were entitled to no 
compensation; county supervisors having com- 
promised action despite taking of appeal by the 
attorneys.—Lamar County v. Tally & Mayson, 
Miss., 77 So. 299. 


Evidence.—In attorney’s action for work 
and labor, evidence regarding amount involved 
in controversy for which charge was made is 
competent to establish amount of responsibility 
assumed by plaintiff—Lang v. Leith, Ala., 77 
So. 445. 


8——Quantum Meruit.—In attorney's suit 
against stockholders on quantum meruit for 
services in receivership proceedings, measure of 
compensation must be commensurate with labor 
and talents required for particular litigation.— 
Valley Oil Company vy. Ready, Ark., 199 S. W. 
915. 

9. Waiver.—Attorney not or record nor 
hired by plaintiff, but seated at counsel table 
assisting during trial, held not authorized to 
waive by silence, other attorneys being absent, 
plaintift’s objections to instructions given after 
submitting case to jury.—Lamport v. Aetna Life 
Ins. Co., Mo., 199 S. W. 1020. 

10. Bankruptcy—Assignment for Creditors,— 
Under Rev. St. Tex. 1911, arts. 1205-1207, dis- 
solution of corporation whereby property was 
transferred to directors as receivers, held in ef- 
fect assignment for benefit of creditors, amount- 
ing to an act of bankruptcy, within Bankruptcy 
Act, §3, subd. a (4), as amended by Act Feb. 5, 
1903, c. 487, § 2.—Moody-Hormann-Boelhauwe v. 
Clinton Wire Cloth Co., U. S, C. C. A., 246 Fed. 
653. 

11.—~Preference.—A creditor receiving an il- 
legal preference is not entitled to have the 
amount due from the bankrupt set off against 
such preferencé.—Rotan Grocery Co. v. West, 
U. S. C. C, A., 246 Fed. 685. 

12. Res Judicata.— Where record only 
showed that directors of corporation adjudicated 
bankrupt filed demurrer, held that, corporation 
not objecting, they could not complain that 
court on demurrer adjudicated corporation bank- 
rupt, without awarding jury trial as demanded 
by corporation.—Moody-Hormann-Boelhauwe v. 
Clinton Wire Cloth Co., U. S. C. C. A, 246 Fed. 
653. 

13. Banks and Banking—Forgery.—=iIn de- 
positor’s action against several banks for 
amount paid on his forged checks, evidence as to 
depositor’s confidence in honesty of agent re- 
tained during time forgeries occurred was prop- 
erly excluded, where pleadings did not raise 
issue as to negligence in retaining such agent. 
—National Bank of Commerce v. Fish, Okla., 169 




















Pac. 1105. 
14. Negligence.—A bank that held a draft 


for 27 days without notifying the payee of non- 
payment when instructed to give notice by 
wire was guilty of negligence, and liable for re- 
sulting loss.—Terrell v. Commercial Nat. Bank, 
Tex., 199 S. W. 1133. 
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15.——Officer de Jure.—It is possible for a 
bank corporation to create the de jure office 
of assistant cashier, but there need not be such 
de jure officer in order to have such de facto 
officer, and one elected by the directors and held 
out to the public for eight years as assistant 
eashier is a de facto, if not a de jure, officer 
of the bank.—Ex parte State, Ala., 77 So. 353. 

16. Beneficial Association — Local Lodge.— 
Where charter of local lodge was suspended or 
revoked without notice, hearing, etc., the min- 
ority members, adhering to Supreme Lodge and 
organizing new organization, were not entitled 
to lodge property, etc., as against majority mem- 
bers.—Supreme Lodge of the World, Loyal 
Order of Moose v. Los Angeles Lodge, No. 386, 
Loyal Order of Moose, Cal., 169 Pac. 1040. 

17. Bills and Notes—Assignment.—lIn a suit on 
a note, the fact that the original payees assign- 
ed it by separate writing to the holders who re- 
tained the same partnership name as the trans- 
ferors, does not prevent them from being 
“holders” of the note within Code 1907, § 5006.— 
Davis v. Florey, Ala., 77 So. 413. 

18. Consideration.—A note freely given in 
settlement of a claim for damages to the payee’s 
reputation, resulting from a slander, is not with- 
out consideration.—Macke vy. Jungles, Neb., 166 
N. W. 191. 

19. Carriers of Goods—Bill of Lading.— 
Where shipping company, Knowing Mexican 
law required delivery to custom house, induced 
plaintiff to ship lumber with bill of lading with 
draft attached, agreeing to surrender lumber 
only on surrender of bill of lading, and delivered 
lumber to custom house, which delivered it 
without bill of lading, the company was liable 
for the loss.—South Texas Lumber Co. v. Wol- 
vin Line, Tex., 199 S. W. 1129. 

20._—Measure of Damages.—Measure of dam- 
ages for delay in transportation of valuable 
machinery, lost profits not being recoverable be- 
cause of the carrier not having notice, is the 
rental value.—Brothers v. Illinois Cent. R. R. 
Co.,-Ala., 77 So. 423. 

21. Tariffs—tIn railroad tariff fixing rates 
to and from stations named, and also providing 
for the rates to apply to “intermediate stations,” 
the word “intermediate” refers to stations be- 
tween those named.—National Elevator Co. v. 
Chicago M. & St. Paul Ry. Co, U. S.C. C. A,, 
246 Fed. 588. 

22. Carriers of Live Stock—Notice of Claim.— 
Provisions of contracts for interstate shipment 
of livestock, requiring written notice of claim 
for damages for as condition precedent to right 
to recover for loss or injury, are valid.—Bilby 
v. Atchison, T. & S. F. Ry. Co., Mo., 199 S. W. 
1004. 

23. Carriers of Passengers — Contributory 
Negligence.—Whether it was contributory neg- 
ligence of plaintiff to place handkerchief con- 
taining $1,500 worth of jewlry on table in de- 
fendant railway’s dining car and leave it there 
held jury question.—Barden v. New York Cent. 
R. Co., N. ¥., 168 N. Y. S. 742. 

24. Maximum Rate—Code 1906, § 4055, 
making it unlawful for railroads to collect 
more than the regular fare from passengers who 

















board trains at places where tickets are not 
offered for sale, was not designed to control 
the Railroad Commission in fixing maximum 
rates, and an order making the maximum 
ticket rate and the maximum train rate each 
three cents a mile, is not unreasonable and void. 
—Illinois Cent. R. Co. v. Mississippi Railroad 
Commission, Miss., 77 So. 314. 

25. Corporations—Gift.—A gift to a college 
for erection of a chapel is not void on the 
ground that the college, being incorporated for 
educational purposes, cannot own and control 
a building used for purpose of condueting re- 
ligious services.—Lightfoot y. Poindexter, Tex., 
199 S. W. 1152. 

26. Commeree—Burden.—Under Ky. St. §§ 
4077-4081, franchise tax on foreign corporation 
operating steamboat line from points in Indiana 
to points in Kentucky, and having tangible 
property in Kentucky, held not an unconstitu- 
tional burden on interstate commerce.—Bos- 
worth v. Evansville & Bowling Green Packet 
Co., Ky., 199 S. W, 1059. 


27. 





Public Service Commission.—That a 
side track will be used for interstate commerce 
as well as intrastate commerce does not deprive 
the state Corporation Commission of jurisdic- 
tion to compel the construction or extension of 
the same.—Washington & Old Dominion Ry. v. 
F. S. Royster Guano Co., Va., 94 S. E. 763. 

Pure Food and Drugs.—Gen. Code 
Ohio, § 12725, prohibiting manufacture and sale 
of condensed milk made from skimmed milk, 
held not inoperative because condensed milk 
made from skimmed milk and cocoanut oil was 
properly labeled under National Pure Food and 
Drugs Act, and shipped into Ohio in interstate 
commerce; neither act nor Constitution depriv- 
ing state of power to protect citizens against 
deception.—Hebe Co. v. Calvert, U. S. C. CG. A., 
246 Fed. 711. 


29. Constitutional Law—Due Process of Law. 
—State statute authorizing a city to extend its 
water system into territory served by water 
company, but not into territory of other com- 
pany, held not unconstitutional, as denying 
company equal protection of laws.—Norfolk 
County Water Co. y. City of Norfolk, U. S. C. C. 
A., 246 Fed. 650. 

30. Freedom of Speech.—Laws 1917, ec. 
463, making it a criminal offense to deter en- 
listments in military forces or aid in prosecuting 
war, does not infringe Const. U. S. Amend. 14, 

$1, preserving freedom of speech and press.— 
State v. Holm, Minn., 166 N. W. 181. 

31. Sunday Law.—The Legislature alone 
can declare how Sunday should be kept, and if 
the existing statute is unfair or unjust the 
remedy is by application to the Legislature, 
and the court must construe or apply the statute 
according to its meaning.—Capital Theater Co. 
v. Commonwealth, Ky., 199 S. W. 1076. 


32. Contracts—Cesser of. Authority.—After 
resignation of treasurer of debtor corporation, 
who had been applying its funds to payment of 
obligation due another corporation, of which he 
was also treasurer, authority of such officer 
ceased, and with it any authority by him del- 
egated to officer of creditor corporation to make 
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such application of funds.—Emerson v. Fisher, 
U. SS. C. C. A, 246 Fed. 642. 


33. Execution.—That an agent for a rail- 
road company, in executing a contract in its 
behalf, used another than nis official designa- 
tion, held not to relieve the company from lia- 
bility thereon, where he was authorized to make 
it—Thrailkill v. Crosby-Southplains R. Co., 
U. S. C. C. A., 246 Fed. 687. 


34. Lease.—Where corporation demised all 
its property under agreement that lessee should 
make payments to stockholders, stockholders 
are not iessors, and can assert no rights as 
such, but corporation itself by suit in its own 
name may in case of nonpayment recover rents 
due.—West Kind St, Ry. Co., v. Malley, U. S. C. 
Cc. A., 246 Fed 625. 


35. Corperations—Contract.—Contract where- 
by claimant sold merchandise to , co-operative 
company and agreed to look to proceeds of sale 
of its stock for payment and received proceeds 
of stock already subscribed for created no claim 
against corporation, unless breached by it.—In 
re Blue Barth County Co-op. Co., Minn., 166 
N. W. 178. 


36. Damages —Intervening Agency. — Plain- 
tiff’s discharge from his employment being the 
purpose of aefendant’s slander, and resuiting, 
and being something which in the usual course 
of events would probably follow, detendant is 
liable therefor, notwithstanding the intervening 
agency of wrongful discharge by employer.— 
Max v. Kahn, N. J., 102 Atl. 737. 


37. Death—Constributory Negligence.—Where 
there was no question as to rignt ot son of de- 
ceased who was entitled to recover one-half 
of damages awarded on account of deceased's 
suffering before death, together with one-half 
of value of his expectancy, such amounts be- 
ing subject only to deduction on account of de- 
ceased’s contributory negligence, award of $50 
was grossly inadequate.—Huff v. Bear Creek 
Mill Co., Miss., 77 So. 306. 


38. Deed—Undue Influence.—Fact that grant- 
or in deed deliberately expressed purpose to 
prefer her brother to her two sisters, in disposi- 
tion of her real estate, was not sufficient to in- 
validate deed in absence of evidence that reason 
for such act was undue influence.—Bennett v. 
Ward, Mo., 199 S. W. 945. 


39. Depositeries—Trust Funds.—Funds paid 
by a county into a depository duly contracted 
with are not funds of the county, and not trust 
funds, but become the funds of the bank.—Rob- 
ertson v. Bank of Batesville, Miss., 77 So. 318. 


40. Descent and Distribution.—Personal Lia- 
bility—Where manager of corporation received 
rent notes delivered by the lessee, and there 
was no agreement on his part as to reimburse- 
ment in case defendant was deprived of part of 
property demised, held, that there was no per- 
sonal liability which could be. asserted against 
the m&nager’s widow, to whom notes descended 
on his death.—Dibert v. Durham, Miss., 77 So. 
311. 


41. Divorce—Contempt.—One by removing 
children from state in violation of decree of 
chancery court of state intrusting them to his 
care placed himself in contempt of court.— 
Burns v. Shapley, Ala., 77 So. 447. 


42.——Jurisdiction.—In case where husband 
and wife lived together in certain county for 
two years, and because of extreme cruelty wife 
went to another state, where she resided for 
about 18 months, held court of county men- 
tioned had jurisdiction of divorce suit by wife. 
—Andrews v. Andrews, S. D., 166 N. W. 166. 


43. Easements— Equity.— Even if, when 
grantee was given perpetual use of lane on 
grantor’s property, he was also given right to 
remove gates therein, his remedy, upon grantor’s 
refusal to remove them, was to remove them 
himself, rather than a bill in equity, unless his 
attempt was resisted by grantor.—Thomas v. 
Vanderslice, Ala., 77 So. 367. 

44. Electricity—Demurrer.—As against gen- 
eral demurrer, petition seeking to recover for 











death of plaintiff's husband, who stepped on 
end of a live wire and was electrocuted when 
he went to warn children playing on defendant’s 
premises, held sufficient, and objections that 
word “children” did not clearly show that per- 
sons referred to were so immature as to be in- 
capable of judgment is unavailing.—Atlanta & 
p 2 , Co. v. Green, U. S. C. C. A., 246 Fed. 


45. Eminent Domain—Necessary Property.— 
Where another company has condemned a neces- 
Sary part of land included by a water. company 
in its project, proceedings by the latter to con- 
demn the remaining part will be dismissed, 
where all the property was necessary to its 
project.—Ramapo Mountains Water Power & 
Service Co. vy. Seidler, N. Y., 168 N. Y. S. 737. 


e ures—Conditional Sale.—By oral con- 
ditional sale contract as to heating plant the 
status of the property as personal property, 
with right of removal in seller, was preserved 
@s against prior mortgagee of the realty where 
it was installed.—Barbour Plumbing, Heating 
& Electric Co. v. Ewing, Ala., 77 So. 430. 


47. Fraud — Fraudulent Representation. — 
Where an officer of a corporation handled prop- 
erty in which plaintiff had an interest before 
the corporation was formed to handle such 
property, and afterwards mortgaged and sold 
such property in the corporate name, a com- 
plaint against such officer personally for fraud 
in the division of the proceeds does not state 
a cause of action, where it is not alleged that 
plaintiff released the corporation, that the cor- 
poration was insolvent, or that plaintiff lost any 
right through fraulent representation as to the 
amount of the proceeds.—Mahon y. Equitable 
Trust Co. of New York, N. Y., 168 N. Y. S., 757. 


48. Habeas Corpus — Res Judicata. — In 
habeas corpus proceedings, where defendant an- 
swers, but prays no affirmative relief, plain- 
tiff’s dismissal of petition disposes of, the whole 
case, hence, although the ordinary thereafter 
heard defendant's evidence, and awarded child’s 
custody to him, such proceedings were a nullity, 
so that a plea of res judicata in a subsequent 
habeas corpus proceeding by the same petitioner 
2 not aaa ai ial v. McCarley, Ga., 94 

. E. 


49. Husband and Whife—Assault.—Wife’s re- 
fusal to cook meals, inform husband of tele- 
phone calls, etc., though calculated to embitter 
and exasperate husband, held to furnish no suf- 
ficient excuse for his assault on her.—Johnson 
v. Johnson, Ala., 77 So. 335. 


50. Imsurance—Burden of Proof.—In action on 
accident policy defendant insurer need not prove 
that plaintiff intentionally maimed himself be- 
yond a reasonable doubt, although such maim- 
ing constituted criminal act.—Lamport v. Aetna 
Life Ins. Co,, Mo., 199 S. W. 1020. 


51. Forfeiture——Where insurer by receiv- 
ing without objection premiums past due led 
insured to believe he was entitled to reasonable 
time for payment after maturity, it could not 
claim forfeiture for failure to pay premiums on 
date fixed in policy.—Southern Indemnity Ass’n 
v. Hoffman, Ala., 77 So. 424. 


52.——Suicide.—Where insured’s financial con- 
dition did not change, and he met his death as 
result of pistol wound on day when matters 
had reached crisis, evidence, in action on ac- 
cident policy excepting liability for suicide, that 
insured had previously contemplated suicide, is 
admissible-—Brawner v. Royal Indemnity Co., 
U. S. C. C, A., 246 Fed. 637. 


53. ‘Waiver.—In action on tornado policy, 
where insurer by answer pleaded compromise 
settlement and payment of loss, it waived con- 
ditions precedent in the policy, and no prejudice 
resulted from failure to plead performance of 
such conditions.—National Union Fire Ins. Co. 
of Pittsburg, Pa. v. School Dist. No. 60, of Wash- 
ington County, Ark., 199 S. W. 924, 


= 
54. Imterest—Partial Payment.—In case of 
partial payments the interest rule requires ap- 
plication of a payment, if it exceeds accrued in- 
terest, first to discharge thereof, and then to a 
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reduction of principal, and if it is less than ac- 
crued interest the former principal continues as 
basis of computing interest.—Porten v. Peter- 
son, Minn., 166 N. W. 183. 


55. Intoxicating Liquors— Local Option. — 
Laws 1915, p. 353, § 8, subd. 40 requiring second- 
class cities to pay counties same part of dram- 
shop licenses as other cities in county pay, is 
inoperative as to city collecting such license 
fees, where no other city in county collects such 
taxes nor can fees collected by such other cities 
before adopting local option be used as stand- 
ard.—State ex rel. Green County v. Gideon, Mo., 
199 S. W. 948. 


56. Landlord and 'Tenant—Evidence.—In an 
action for rent, evidence that plaintiff's agent 
would not rent defendant a whole building un- 
less a prostitute on an upper floor was taken 
care of, was admissible as tending to show 
notice to plaintiff of the purposes for which the 
premises were‘being rented.—Gillespy v. Little, 
Ala., 77 So. 427. 


57. Libel and Slander—Evidence.—In an ac- 
tion against a newspaper for libel, in which the 
truth and fairness of an account of a proceeding 
in court was not assailed, but only the fairness 
of comment and criticism, it was proper to in- 
quire into the circumstances surrounding plain- 
ase Pub. Co. v, Huntress, Tex., 199 S. 

- 1168. 


58.——-Slander per se.—Language, if used at- 
tributing to another an uncontrollable sexual 
desire that caused her to commit an unmannerly 
and unwomanly act, is slanderous.—Macke vy. 
Jungles, Neb., 166 N. W. 191. 


£9. Pleading.—Declaration for libel, con- 
sisting of communication to Department of 
Commerce, from which plaintiff had license, that 
plaintiff had been so intoxicated that he could 
not make certain trip, held to state cause of 
action.—Powell v. American Towing & Lighter- 
age Co., Md., 102 Atl. 747. 


60. Livery Stable and Garage Keepers— 
Principal and Agent.—Where defendant motor 
company’s night watchman, who had no author- 
ity to hire cars for it or employ chauffeurs, 
let out car of another which was stored in de- 
fendant’s garage and employed a chauffeur for 
owner, defendant was not liable for death of 
hirer due to negligence of chauffeur or defect- 
ive condition of car.—Spradlin v. Wright Motor- 
car Co., Ky., 199 S. W. 1087. 


61. Mandamus—Discretion.—Mandamus_ will 
not lie, except to compel a public officer’s dis- 
charge of a duty clearly imposed upon him by 
law, and will not lie to control a discretion re- 
posed in such officer.—Boyle v. Hugo, N. Y. 168 
N. Y. S. 789. 


62. Master and Servant—Employers’ Liability 
Act.—A track 300 feet to 400 feet long, made 
with steel rails 20 to 25 feet apart, used ex- 
clusively for moving a “coke pusher machine,” 
mounted on wheels operated by electric motor 
and used for leveling, from oven to oven, is not 
a “railway,” or “any part of the track of a rail- 
way,” under Employers’ Liability Act (Code 
1907, § 3910, subd. 5), since it is neither used 
nor intended to be used for the transportation 
of products, freight, or passengers.—Woodward 
Iron Co. v. Hubbard, Ala., 77 So. 400. 


63. Employment.—Where resident of North 
Dakota entered into contract in Minnesota with 
Minnesota corporation having place of business 
therein, to solicit business in both states, and 
was injured in course of his employment in 
North Dakota, Minnesota Compensation Act ap- 
plies.—State v. District Court, Hennepin County, 
Minn., 166 N. W. 185. 


64. Instructions.—An _ instruction telling 
the jury that if they found that a saw was so 
placed that it was dangerous to plaintiff while 
working, as employed sawyer thereabout, or 
that at the time and prior to plaintiff’s injury, 
if any, it- was possible for defendant to have 
safely guarded said saw, but that defendant 
failed and neglected to thus guard it, etc. is 
sufficient, and once to tell the jury that it must be 
so guarded as not to interfere with its opera- 














tion was not necessary; the word “possible” as 
used, putting that issue before the jury.—Hen- 
derson v. Heman Const. Co., Mo., 199 S. W. 1045. 


65. Wrongful Discharge.—While a super- 
intendent is not so strictly accountable for his 
time as a clerk or laborer, his voluntary ab- 
sence from duty without reasonable necessity 
when his presence is necessary to the employ- 
er’s business is ground for his discharge.— 
Farmer y. First Trust Co., U. S.C. C. A., 246 
Fed. 671. 


66. Mines and Minerals—Contract.—Where 
oil producer gave a pipe owner a bond for $100,- 
000, entitling producer to proportion of price 
of oil delivered to pipe owner and to protect 
pipe owner against adverse claims against pro- 
ducer, fact that such claims existed after pay- 
ment of $90,000 afforded no ground for refusa) 
to pay balance due on bond.—Atlas Oil Co. v. 
Standard Oil Co., Ala., 77 So. 471. 


67. Municipal Corporations — Contributory 
Negligence.—Traveler who went upon unusually 
smooth concrete sidewalk which was sloping at 
angle, so that many slipped, cannot, where there 
was nothing in its nature to particularly in- 
dicate danger, be deemed guilty of contributory 
negligence.—City of Lebanon y. Graves, Ky., 
199 S. W. 1064 


68. Negligence.—In an action against a city, 
and its contractor for injury from falling in- 
to an open sewer trench, near a cross-walk, 
held that the defendant's negligence was for 
the jury.—Williams vy. Arthur A. Dobson Co., 
Minn., 166 N. W. 189. 

69. Negligence — Rescue.— Landowner, who 
leaves on his premises which are frequented by 
children, an unguarded dangerous agency, is 
liable to a third person who, without negligence 
on his part, is injured in an attempt to rescue 
child or children in peril—Atlanta & W. P. R. 
Co. v. Green, U. S. C. C. A., 246 Fed. 676. 

70. Partnership—Profits.—Where N. was to 
have one half interest in partnership deal, and 
S. Bros. the other half, and an interest in the 
profits, subsequently given a third party, was 
purchased by N. with firm assets, S. Bros, held 
entitled to one-half of profits, but not to one- 
half of such third party’s interest in addition 
thereto.—Smith vy. Newhouse, Mo., 199 S. W. 938. 

71. Ratification.—Partner’s ratification of 
note, containing waiver of exemptions and pro- 
vision for attorney’s fees, could not rest upon 
constructive knowledge or on imputation of 
knowledge from mere notice.—Parnell vy. Farm- 
ers’ Bank & Trust Co., Ala., 77 So. 442. 


72.——Successorship.—Under a sale by one 
partner to the other of the retiring partner’s 
interest, the continuing partner could not re- 
cover payments made because of the retiring 
partner’s failure to make the transfer by a 
technical assignment or writing where the 
continuing partner assumed full control of the 
partnership assets.—Rupe v. Kemp, Wash., 169 
Pac. 855 

73. Railroads—Crossing Accident.—That one 
driving cattle over a private right of way neg- 
ligently failed to discover approaching train 
was no defense to action for damages to cattle 
killed because of defendant’s neglect to main- 
tain proper gate in the right of way fence, 
where earlier discovery of train would not have 
prevented accident.—Scullwald v. Union Pace. 
R. Co., Neb. 166 N. W. 190. iF 


74. Spur Tracks.—A railroad cannot refuse 
to extend a spur track because the person de- 
siring the spur will ship products from another 
state, his competitors shipping from interstate 
points, resulting in a decrease in revenue on ac- 
count of more inequitable interstate rates.— 
Washington & Old Dominion Ry. v. F. §&. 
Royster Guano Co., Va., 94 S E. 763. $ 

75. Sales—Breach.—Where plaintiff agreed to 
buy pipe for cash, and some pipe was delivered, 
but cash was not paid, and defendant failed to 
deliver the remainder of the pipe, but never 
stated that payment must be made within a cer- 
tain time, or the contract would be rescinded, 
defendant could not assert a breach by plain- 
tiff—Pipe & Contractor’s Supply Co. v. Mason 
& Hauger Co., N. Y., 168 N, Y. S. 740. 
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76. Damages.—Where evidence showed that 
horses were worth at least $20 a head more 
than contract price, seller could not recover any 
Substantial damages for failure of defendants 
to receive and | pay for horses according to con- 
tract.—Love t. Joseph Stock Yards Co., 
Utah, 169 Pac. 951. 


77. Notice of Delivery.—Where exporter 
contracted for lumber with mill to be loaded on 
vessel chartered for purpose, within 60 days, 
seller knowing time required for furnishing ves- 
sel was from 15 to 30 days, it was seller’s duty 
to have notified buyer of estimated time at 
which it would be ready to deliver.—McGowin 
sgeer & Export Co. v. Camp Lumber Co., Ala., 
7 0. 433. 


78. Passing Title—Where in consideration 
for advances defendant was privileged to use 
cotton delivered to it and to make tinal settle- 
ment with plaintiff upon deman.i, the amount to 
be determined by the market price at the time 
of the demand, there was a sale and the title 
og gr? ames v. Harris, Cortner & Co., Ala., 
7 £0. le 


79. Time of Essence.—Time is cf essence of 
unconditional contract to sell and deliver mer- 
chandise to merchant by merchant at stipulated 
price and at fixed time and place.—-McGuwin 
tuumber & Export Co. v. Camp Lumber Co., Ala., 
77 So. 433. 














80. Undisclosed Principal.— Where one 
authorized to sell plaintiff's personalty nego- 
tiated sale and delivered property, but repudiat- 
ed transaction upon learning that prospective 
purchasers-~ were acting for undisclosed prin- 
cipals who desired to make payment by setting 
eff debt due them from plaintiff's agent, there 
was no completed sale preventing plaintiff from 
suing for conversion of personaity.—Hudson & 
Thompson vy. Barrett, Ala., 77 So. 428. 

81. Warranty.—To warrant cow sound does 
not of itself imply she will give milk.—Roddam 
v. Brown, Ala., 7 . 403. 

82. Specifie Performance—Nonsuit.—In an 
action against administrator of a widow alleged 
to have been sole heir of her deceased husband, 
and against her heirs for specific performance 
of parol contract entered into by deceased hus- 
band, held that a nonsuit was is oper granted. 
—Potts v. Mathis, Ga., 94 S. 


83.——Oral Contract.—Essential to specifi¢ally 
enforce an oral contract for the sale of land 
that valuable improvements be made on the 
land, although the price has been paid and pos- 
session taken, and the value of the land can- 
not be recovered, but the oy paid.—Wells v. 
Foreman, Tex., 199 S. W. 11 

84. Vendor and A Pee a vend- 
or repudiated a contract, and claimed that pur- 
chaser in possession had no interest, and pur- 
chaser sued for specific performance in which 
purchaser failed, court should enter judgment 
determining equitable rights of vendor and pur- 
chaser, and adjudicate purchaser’s equitable 
title resting upon vendor's legal title-—Porten 
v. Peterson, Minn., 166 N. W. 183. 


85. Statutes—Alteration of—Though change 
in language of revised statute does not neces- 
sarily alter law, nevertheless, where change is 
made which is clear, and does in fact modify 
statute in point of substance, presumption, if 
any, that no change was intended, must yield to 
facts.—In re Peterson’s Will, Iowa, 166 N. W. 
168. 

86. Street Railroads—Collision.— One who 
speculates on the question of time of getting 
across a street car track with an automobile 
in front of a street car cannot recover damages 
occasioned by a collision.—Goan v. Ogden, L. & 
I. Ry. Co., Utah, 169 Pac. $49. 


87. Sunday—Profit on Amusement.—The in- 
hibition of Ky. St. § 1321, applies whether the 
work forbidden to be done on Sunday is for 
profit or amusement, but the fact that a moving 
picture theater was run for profit aggravated 
rather than diminished the offense.—Capitol 
oe Co. v. Commonwealth, Ky., 199 S. W. 











88. Taxation—Burden of Proof.—The pre- 
sumption that public officers perform their 
duties does not dispense with proof that prop- 





erty was assessed in name of persons to whom 
the auditor directed the expiration notice.— 
Deaver v. Napier, Minn., 166 N. W. 187. 


- 89. Tax Sale-—Where there is a legal bid- 
der at a tax sale, collector must convey to him, 
and sale to state is void.—Thibodeaux v. Ha- 
vens., Miss., 77 So. 313. 





90. Telegraphs and Telephones—Facilities.— 
Under Public Service Act, § 93, subd. 3, unin- 
corporated telephone company operating small 
system for private use cannot demand connec- 
tion with larger company on ground of public 
necessity or convenience.—State ex rel. Buffum 
Telephone Co. v. Public Service Commission, 
Mo., 199 S. W. 962, 


91. Punitive Damages.—Where failure to 
deliver telegraph message promptly prevented 
mother from seeing son’s body or arranging 
burial, invasion of intangible rights as result 
of willful wrong in failing to deliver message 
warranted recovery of damages for mental suf- 
fering, though issue of punitive damages was 
not submitted.— Western Union Telegraph Co. 
v. Teague, Miss., 77 So. 302 

92. Refusal to Pay Charges.—Plaintiff’s ex- 
pectation of realizing premium of five or ten 
cents on Columbian half dollar did not justify 
his refusal to pay exact charge for sending tel- 
egram, which he could have made by use of 
the half dollar.—Dale y. Western Union Tele- 
graph Co., N. Y., 168 N. Y. S. 783. 


93. Trover and Conversion — Pleading. — 
Where household goods kept for use and not 
for sale, have been wrongfully converted, it is 
not necessary to allege that such goods have 
no market value as a condition to right to in- 
troduce proof of actual value.—Kimball v. Betts, 
Wash., 169 Pac. 849. 

94. Trusts—Reversion.—Deed conveying land 
to one in trust for separate use of his wife for 
life, with reversion to trustee or “her heirs” 
empowering wife to authorize trustee in writing 
to sell estate and reinvest proceeds, authorized 
trustee, when so empowered, to convey land in 
fee simple, though there were minor children 
living.—Bibb County v. Jones, Ga., 94 S. E. 765. 

95.——-Settlor.—“Then,” as used by settlor in 
phrase of deed of trust, “if he had then died 
intestate,” held to refer to time of settlor’s 
death, being used to fix time for ascertainment 
of ee v. Farmer, Mass., 118 N. 
5. 1- 


96. Tenancy by Entireties.— On issue 
whether wife’s causing deed of property pur- 
chased by her to run to herself and husband as 
tenants by entireties raised resulting trust 
against her husband on her death, her state- 
ment that she wanted her husband to have 
“her” property after her death did not show 
a trust was intended.—Haguewood y. Britain, 
Mo., 199 S. W. 950. 


97. Vendor and Purchaser—Executory Con- 
tract.—Vendor by executory contract to con- 
vey on full payment, who lets vendee into pos- 
session on part payment, has optional remedy 
on nonpayment of remainder to sue for specific 
performance,.to bring action to recover land, 
or, under Laws 1913, c. 138, to foreclose vendee’s 
rights under the contract.—Sweet v. Purinton, 
S. D., 166 N. W. 161. 


98. Installments.—Where a purchaser was 
in possession of land under contract, and certain 
installments of purchase money were not due, 
the vendor could not be required to take them 
in advance of the due date and call in the eo 
title—Porten v. Peterson, Minn., 166 N. W. 183. 


99. Wills—Divise—Under a _ will devising 
property to a husband for life and over for sale 
and division among testatrix’s brothers’ ‘and 
sisters’ children and three others equally, the 
last three took equally with each of the 
nephews and nieces per capita.—Neil v. Stewart, 
Kan., 169 Pac. 1138. 


100. Jurisdiction.—Under a will merely giv- 
ing the trustee power of sale with the concur- 
rence of the first life beneficiary, the trustee 
has no such power after the death of such 
beneficiary.—Combs’ Guardian y. Swigert’s Ex’r, 
Ky., 200 S. W. 38. 
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